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 1.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE  
HEARING ON MOTION TO TAX COSTS OF DAGGETT ELECTRIC  
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
No cost requests are agreed upon.  The withdrawn cost requests are denied.   

As to the disputed costs: Line filing and motion fees of $65.01 are denied due to lack of 

documentation; Line 4 deposition costs of $3,218.55 are denied due to lack of documentation; 

Line 5 service of process in the amount of $2,306.54 is granted because it is reasonable and it 

does not appear that other defendants shared these expenses; Line 12 models, etc. of $451.22 

is granted because it is reasonable and it appears that the costs were divided; Line 14 electronic 

filing costs of $ 272.03 are granted because they are reasonable. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE  
HEARING ON MOTION TO/FOR TAX COSTS OF CONCORD PLUMBING  
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 

The agreed item, line 16 Other, is granted in the amount of $417.96. 

The withdrawn requests are denied. 

As to the disputed costs: Line 1 filing fees is denied due to lack of documentation; Line 4 

deposition costs of $433.52 are denied due to lack of documentation; Line 5 service of process 

of $155.90 is denied due to lack of documentation; Line 8 witness fees of $279.95 is granted 

because it is an appropriate witness fee and the initial incorrect entry on the cost bill is not 

disqualifying; Line 12 models, etc. of $492.59 is granted because they are reasonable, and 

because it appears the costs were divided; Line 14 electronic filing expenses of $618.26, 

is granted because it is reasonable; Line16 other  of $303.21 is denied because it is not 

sufficiently defined. 
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3.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE  
HEARING ON MOTION TO TAX COSTS OF COASTAL CONSTRUCTION AND LUMBER 
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
The agreed item, line 16 Other, is granted in the amount of $185. 

The withdrawn items are denied. 

As to the disputed items: Line 1 filing and motion fees of $32, is denied due to lack of 
documentation; Line 4 deposition costs of $479.72, is denied due to lack of documentation; 
Line 8 witness fees of $279.95 is granted because it is an appropriate witness fee and the initial 
incorrect entry on the cost bill is not disqualifying; Line 12 models, etc., is granted in the amount 
of $508.34, because they are reasonable, and because it appears the costs were divided;  
Line 14 electronic filing is granted in the amount of $288.64, because it is reasonable; Line 16 
Other, is denied because it is not sufficiently defined. 

 

  

4.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE  
HEARING ON MOTION TO TAX COSTS OF WOODLAND STAIRS  
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
The agreed item, line 16 Other, is granted in the amount of $185. 

The withdrawn items are denied. 

As to the disputed items:  Dispute: Line 1 filing fees of $ 1,520 is denied because it does not 

relate to the complaint filed by Travelers; Line 4 deposition costs of $479.71 is denied due to 

lack of documentation; Line 8 witness fees of $279.93 is granted because it is reasonable and 

the initial misclassification is not disqualifying; Line 12 models, etc., of $ 521.38 is granted 

because it is reasonable and the costs appear to have been divided; Line 14 electronic filing 

expenses of $196.57 is granted because it is reasonable; Line 16 other, of $17.19 is denied as 

not sufficiently defined. 
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5.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE  
HEARING ON MOTION TO TAX COSTS OF JERRY DELLINGER CONCRETE  
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
The agreed item, Line 16 other, is granted in the amount of $417.96. 

The withdrawn items are denied.  

As to the disputed items: Line 1 filing and motion fees of $16 are denied for lack of 

documentation; Line 4 deposition costs of $479.73 is denied due to lack of documentation; 

Line 8 witness fees of $279.95 are denied because they are fees of expert witnesses; Line 12 

models, etc., of $521.37 is granted because it is reasonable and appears to have been divided; 

Line 14 electronic filing fees of $292.20 is granted because it is reasonable; Line 16 other of 

$303.21 is denied because it is not sufficiently defined. 

 

  

6.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS. PULTE  
HEARING ON MOTION TO TAX COSTS OF DAWSON ELECTRIC  
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
There are no agreed items. 

The withdrawn item is denied.  

As to the disputed items: Line 1 filing fees of $65.01 is denied due to lack of documentation; 

Line 4 deposition costs of $3,218.55 is denied due to lack of documentation; Line 5 service of 

process of $979.89 is granted as reasonable; Line 12 models, etc., of $451.22 is granted as 

reasonable and because it appears the costs were divided; Line 14 electronic filing costs of 

$272.03 are granted as reasonable. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-01699 
CASE NAME: GARY VS. CITY OF RICHMOND  
HEARING ON MOTION TO COMPEL DEPOSITION TESTIMONY OF PLAINTIFFS 
FILED BY RICHMOND HOUSING AUTHORITY, CITY OF RICHMOND  
* TENTATIVE RULING: * 
 
Hearing continued by ex parte hearing on 7/25/18 to August 16, 2018 at 9 a.m. 
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 8.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO 1ST SET OF REQUESTS 
FOR PRODUCTION  /  FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
The motion to compel further responses to Requests for Production of Documents Numbers 21, 

22, and 23 is granted in part with respect to Requests Number 21 and 22, and denied as to 

request Number 23.  As to requests Number 21 and 22, Defendant is to provide a sampling of 

20% of the records falling within the scope of the response. 

The information sought, with respect to all of the hotels in the state, has some relevance to class 

certification, because it will help establish whether the individual plaintiff’s claims are typical and 

common to the members of the putative class.  Defendant’s assertion that the hotels are quite 

different in material respects may be correct, but this needs to be tested through discovery, 

which may show that Defendant is correct and work in its favor.  Defendant’s alternative 

proposal of providing samples of the documents used to track the room attendants’ time is not 

entirely sufficient.  A sampling of 20% of the actual records in question will help the parties and 

the Court move beyond simply determining the nature of the policy on its face, but as a practical 

matter whether the existing policy and practice actually results in allegedly unlawful under-

compensation.  While this is related to the merits, it also is relevant to the numerosity, typicality, 

and commonality requirements. 

As to Request Number 23, the request is overbroad, because it includes records that concern 

irrelevant issues, e.g., occupancy data, the condition of the room, etc.  To the extent that this 

Request for Production includes relevant information, it appears to be covered by Requests 

Numbers 21 and 22. 

 

  

  9.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION FOR FURTHER RESPONSES TO FIRST SET OF SPECIAL 
INTERROGATORIES /  FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
The motion to compel further responses to Special Interrogatories 9, 11, and 12 is granted, for 
the reasons discussed on Line 8.  (Sampling is not an issue, because the interrogatories do not 
call for production of information about individual employees.) 
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10.  TIME:  9:00   CASE#: MSC18-00512 
CASE NAME: SACCO VS. SONIC  
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY SONIC AUTOMOTIVE, INC. 
* TENTATIVE RULING: * 
 
 Appearances required.  The parties should be prepared to address the following 
tentative ruling.  Of particular concern to the Court are two issues: (1) whether the arbitration 
agreement signed by plaintiff Sacco is an illusory contract, given that the parties contemplated 
signing a “more comprehensive” arbitration agreement in the future, and; (2) whether plaintiffs 
are estopped from asserting waiver, in light of the fact that they opted out of the class action 
settlement in the consolidated Esqueda cases and commenced a new class action lawsuit. 
 
 The Court rules as follows on the petition to compel arbitration, brought by all named 
defendants.  Plaintiffs oppose the petition. 
 
 The petition is denied.  With regard to plaintiff Thomas A. Sacco, the Court finds that his 
arbitration agreement is unenforceable as an illusory contract.  With regard to all three plaintiffs, 
the Court finds that the right to compel arbitration has been waived. 
 
 The basis for this ruling is as follows.  Plaintiffs’ opposition arguments are addressed 
in the same order as that presented in plaintiffs’ opposition memorandum. 
 
 A. Preliminary Matters. 
 
 Plaintiffs’ request for judicial notice is granted as unopposed. 
 
 In the reply memorandum, defendants argue that plaintiffs have admitted the allegations 
of the petition by failing to file a timely response.  (See, Code Civ. Proc., §§ 1290 and 1290.6.)  
The Court finds that this argument lacks merit. 
 
 The governing statutes do not clearly address the current procedural context.  But it 
would appear to the Court that, when defendants in an existing lawsuit bring a petition to compel 
arbitration, the due dates for opposition and reply papers are set by the statutes governing 
ordinary law and motion practice, and not by Code of Civil Procedure section 1290.6.  (See, 
Code Civ. Proc., § 1290.4, subd. (c); Code Civ. Proc., § 1005, subd. (b), and § 1010 et seq.)  
In the case at bar, plaintiffs’ papers were timely filed under the statutes governing ordinary law 
and motion procedure. 
 
 Second, plaintiffs’ opposition papers function as plaintiffs’ “response” to the petition, and 
defendants have not moved to strike that response.  Accordingly, even if the opposition papers 
were deemed to be untimely, the Court would still exercise its discretion to consider them.  
(Cf., Imagistics International, Inc. v. Department of General Services (2007) 150 Cal.App.4th 
581, 588 [whether to strike a late-filed answer is within the court’s discretion]; McAllister v. 
County of Monterey (2007) 147 Cal.App.4th 253, 281-282 [absent a jurisdictional issue there is 
no right to have a pleading stricken for lack of timeliness].)  Defendants had adequate time to 
prepare substantive reply papers, and have not demonstrated any prejudice. 
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 B. The FAA. 
 
 Plaintiffs argue that defendants’ petition should be denied because the petition seeks 
individual arbitration, invoking the arbitration agreements’ class action waivers.  If the 
substantive provisions of the Federal Arbitration Act (“FAA”) do not apply, such waivers are 
unenforceable under California law as a matter of public policy.  Further, if those provisions 
do not apply, plaintiffs are entitled to proceed in court rather than through arbitration under 
Labor Code section 229. 
 
          Plaintiffs do not dispute that if the FAA does apply, the class action waivers are 
enforceable, and Labor Code section 229 is preempted.  The Court finds that the FAA does 
apply, on two independent grounds. 
 
 First, the parties have contractually agreed that the substantive provisions of the FAA will 
apply.  (Petition, Exhs. “A”, “B”, and “C”.  See, Rodriguez v. American Technologies, Inc. (2006) 
136 Cal.App.4th 1110, 1122 [parties entered into valid agreement to apply both the substantive 
and the procedural provisions of the FAA].)  The Garrido decision cited by plaintiffs is not 
applicable; it interpreted a contractual reference to the FAA as including the exemption for 
transportation workers found in section 1 of the FAA.  (See, Garrido v. Air Liquide Industrial U.S. 
LP (2015) 241 Cal.App.4th 833, 839-840.)  This exemption does not apply to arbitration 
agreements between an automobile dealership and its employees.  (See, Golenia v. Bob Baker 
Toyota (S.D.Cal. 1996) 915 F.Supp. 201, 204.) 
 
 Also, defendants have offered evidence that the subject arbitration agreements affect 
interstate commerce for purposes of the FAA.  (See, Declarations of Rakesh Patel and Peter 
Vanderhoof.)  This constitutes a second, independent ground for finding that the substantive 
provisions of the FAA apply.  (See, Cartrade, Inc. v. Ford Dealers Advertising Asso. (9th Cir. 
1971) 446 F.2d 289, 292.) 
 
 C. Plaintiff Sacco. 
 
 Plaintiffs argue, on three grounds, that plaintiff Sacco did not sign an enforceable 
arbitration agreement.  The Court finds that one of these three grounds has merit, and 
accordingly declines to enforce the agreement. 
 
 First, plaintiffs cite to the following language: “This pay plan is not an employment 
contract and may be changed at the discretion of management, with the exception of the 
arbitration and at-will provisions which cannot be changed.”  While this language is less than 
artful, the Court finds that its function is simply to clarify that the agreement is intended to 
cover only compensation, and is not intended to comprehensively define the parties’ 
employment relationship. 
 
 The Sparks decision cited by plaintiffs is easily distinguishable, because it involved 
an unsigned employee handbook with a buried arbitration agreement and a statement that the 
handbook was not contractual; in the case at bar, there are two signed documents, both of 
which are only two pages long, and both of which contain prominent arbitration agreements.  
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(See, Harris v. TAP Worldwide, LLC (2016) 248 Cal.App.4th 373, 384 [distinguishing Sparks 
and finding that employee accepted unsigned arbitration agreement by working with notice of 
the agreement].) 
 
 The second ground argued by plaintiffs is that the arbitration agreement is 
unenforceable, because after plaintiff Sacco signed the agreement, his employment was 
terminated for a few months (in 2011) and then reinstated.  The Court finds that the broad 
language of the arbitration agreement plaintiff originally signed continued to apply after plaintiff 
was rehired.  Plaintiff cannot have reasonably believed that his renewed employment was 
ungoverned by any set contractual terms; in the absence of new employment documents, 
the original contract documents would naturally control. 
 
 However, the third ground argued by plaintiffs is of substantial concern to the Court.  
The one-paragraph arbitration agreement signed by plaintiff Sacco provides in part as follows: 
“… the Company and I understand and voluntarily agree … that I have or will execute a more 
comprehensive arbitration agreement with the Company.”  (Petition, Exh. “C”.)  Defendants 
provide no evidence that any “more comprehensive” agreement was ever signed.  The Court’s 
preliminary assessment, subject to reassessment during oral argument or after further briefing, 
is that this language renders the ‘agreement’ illusory and unenforceable.  (See, Bustamante v. 
Intuit, Inc. (2006) 141 Cal.App.4th 199, 213 [an ‘agreement to agree’ is unenforceable under 
California law].) 
 
 With regard to this third ground, the Court notes that while plaintiffs raised this argument 
in their opposition memorandum (albeit in a cursory manner), defendants did not address it in 
their reply memorandum.  The Court also notes that, when defendants quoted plaintiff Sacco’s 
arbitration agreement in the Petition to Compel, defendants omitted the problematic language 
from the quote, replacing it with four periods after the phrase “binding arbitration” (no period 
is found there in the actual contractual language).  (Petition, p. 5, ¶ 8(i).)  In this instance, the 
omission is material. 
 
 D. Unconscionability. 
 
  1. Discovery. 
 
 Defendant argues that the arbitration agreements are substantively unconscionable 
because they “do not allow for discovery.”  This argument lacks merit. 
 
 The agreement with plaintiff Sacco is silent on the issue of discovery.  Plaintiffs cite no 
legal authority suggesting such silence means that the agreement does not allow for discovery.  
The rules of most arbitration services impose some limits on discovery, but that does not 
automatically render an agreement unconscionable.  (See, Coast Plaza Doctors Hospital v. Blue 
Cross of California (2000) 83 Cal.App.4th 677, 689-690.) 
 
 The agreements with plaintiffs Collins and Schneider expressly invoke section 1283.05 
of the Code of Civil Procedure, either expressly or by incorporation.  That statute provides for 
a full range of discovery.  Plaintiffs concede that discovery under section 1283.05 is not 
substantively unconscionable. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/02/18 

 
 

- 8 - 

 
  2. Costs of Arbitration. 
 
 Plaintiffs argue that the arbitration agreements are substantively unconscionable, 
because they are either silent on who bears the costs of arbitration (the agreement with plaintiff 
Sacco), or contain the following language (the agreements with plaintiffs Collins and Schneider): 
“If CCP § 1284.2 conflicts with other substantive statutory provisions or controlling case law, 
the allocation of costs and arbitrator fees shall be governed by said statutory provisions or 
controlling case law instead of CCP § 1284.2.”  The Court finds that this argument lacks merit. 
 
 With regard to the arbitration agreement signed by plaintiff Sacco, the Court finds that 
the Little decision applies.  (See, Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064.)  Under 
Little, the Court construes the silence of the arbitration agreement as an implied-in-law 
agreement that defendants must pay “all types of costs that are unique to arbitration.”  
(Id., at 1085.) 
 
 The Little decision did not limit its holding to FEHA claims and Tameny claims, 
as plaintiffs argue; rather, it referred throughout to “unwaivable statutory claims.”  (Id., at 1068 
and passim.)  Plaintiffs do not dispute that their Labor Code claims are among such unwaivable 
statutory claims. 
 
 The Parada decision on which plaintiffs rely is distinguishable on this ground; it did not 
involve unwaivable statutory claims, but rather ordinary common law claims arising from the 
breach of a commodities investment contract.  (See, Parada v. Superior Court (2009) 176 
Cal.App.4th 1554, 1560-61.)  The Gutierrez decision is distinguishable, because it involved an 
arbitration agreement that affirmatively imposed costs, and not an agreement that was silent 
as to costs.  (See, Gutierrez v. Autowest, Inc. (2003) 114 Cal.App.4th 77, 90 [“[t]he arbitration 
agreement in this case imposes two general classes of arbitral costs”].) 
 
 In the Giulano decision, the court assumed that Armendariz and Little would apply to 
ordinary Labor Code claims such as those brought by plaintiffs in the case at bar.  For that 
reason, the court was required to distinguish Armendariz, Little, and related federal authorities, 
on the following ground: 
 

We distinguish the above cases because they involved unwaivable statutory 
claims for federally mandated overtime and minimum wage payments, whereas 
this case involves a breach of contract claim for a multimillion-dollar bonus and 
severance payment. 

 
(Giuliano v. Inland Empire Personnel, Inc. (2007) 149 Cal.App.4th 1276, 1290.)  The court 
summarized its conclusion as follows: “Armendariz  does not apply to this case because it is not 
based on the FEHA or a fundamental public policy that is tied to a constitutional or statutory 
provision.  [Emphasis added, citations omitted.]”  (Id., at 1290-91.) 
 
 With regard to the agreements signed by plaintiffs Collins and Schneider, plaintiffs fail to 
make a reasoned argument as to how the provisions governing the costs of arbitration are 
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unconscionable.  Those provisions expressly defer to controlling decisional law concerning the 
costs of arbitration, including Little. 
 
 E. Waiver. 
 
 The issue of waiver has not been thoroughly briefed. 
 
 Plaintiffs argue that defendants waived the right to compel arbitration “by choosing to 
participate in nearly four years of litigation culminating in a class action settlement.”  Plaintiffs 
acknowledge, however, that “[d]efendants tried to compel Esqueda I into individual arbitration.”  
(Opposition, p. 18, line 13.)  How did defendants’ unsuccessful assertion of their right to compel 
arbitration constitute a waiver of that same right? 
 
 With regard to Esqueda II, that case was settled shortly after it was filed; plaintiffs 
do not identify any substantial intervening litigation activity.  And plaintiffs cite no legal authority 
suggesting that settling an action, in lieu of immediately demanding arbitration, constitutes 
a waiver. 
 
 Finally, and of the greatest concern to the Court, plaintiffs fail to address whether the 
doctrine of waiver applies at all when putative class members opt out of a settlement in one 
class action lawsuit, and then commence a new class action lawsuit.  Having chosen not to be 
bound by the result of that action, plaintiffs may be estopped from relying on the events of that 
litigation to assert waiver in this procedural context. 
 
 Defendants’ argument on waiver consists of one paragraph, with no citation to legal 
authority.  (Reply, p. 9, lines 16-21.) 
 
 Nevertheless, on the facts before it, the Court is inclined to find waiver.  This case is 
distinguishable from the Iskanian decision, which appears to be the decision most closely on 
point.  In Iskanian, the employer faced with a class action lawsuit withdrew a successful petition 
to compel arbitration in the face of controlling adverse case law, and then renewed the petition 
several years later in light of a new and favorable U.S. Supreme Court decision.  (See, Iskanian 
v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 374-378.)  In the case at bar, 
defendants could have appealed the adverse decision on their petition to compel arbitration, but 
apparently made a tactical decision not to do so.  Plaintiffs allowed their claims to be litigated for 
several years as class action claims, with no warning that defendants would belatedly renew 
their attempt to invoke the arbitration clauses, albeit in a new class action lawsuit with new class 
representatives. 
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11.  TIME:  9:00   CASE#: MSL06-03323 
CASE NAME: RESURGENCE FINANCIAL VS. HOANG  
HEARING ON MOTION TO VACATE JUDGMENT  
FILED BY KIEU P. HOANG  
* TENTATIVE RULING: * 
 
Denied.  No proof of service. 

 

12.  TIME:  9:00   CASE#: MSL16-01572 
CASE NAME: THE BEST VS. MCDONALD   
HEARING ON MOTION FOR JUDGMENT ON DEFAULT OF SETTLEMENT AGREEMENT 
& STIPULATION  /  FILED BY THE BEST SERVICE CO., INC.   
* TENTATIVE RULING: * 
 
Denied.  No proof of service.  The order as signed by Judge Goode specifically requires 
compliance with Local Rule 3.14 (now 3.15).  This previously was pointed out by the Court Clerk 
in a written communication of April 9, 2018. 

 

13.  TIME:  9:00   CASE#: MSL17-03982 
CASE NAME: STATE FARM VS. LIVINGSTON   
HEARING ON MOTION TO DEEM MATTERS ADMITTED AND FOR SANCTIONS  
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE  
* TENTATIVE RULING: * 
 
Hearing vacated.  Withdrawal of motion filed 7/20/18. 

 

14.  TIME:  9:00   CASE#: MSL17-04013 
CASE NAME: AMERICAN EXPRESS VS. CHIN  
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ALTERNATIVE SUMMARY 
ADJUDICATION   
FILED BY AMERICAN EXPRESS NATIONAL BANK  
* TENTATIVE RULING: * 
 
The motion is granted.  The moving papers establish sufficient grounds, and there is no 
opposition. 
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                                                             ADD ON 

15.  TIME:  9:05   CASE#: MSC17-00439 
CASE NAME: LAWSON VS. DISCOVERY REALTY 
HEARING ON MOTION FOR APPROVAL OF SETTLEMENT 
FILED BY ANGELA LAWSON 
* TENTATIVE RULING: * 
 
Granted.  The resubmitted version of the agreement clearly states that while plaintiff is releasing 
her own claims, she does not release or compromise any PAGA claim. 

 

 

 


